AMENDED AND RESTATED JOINT LAND USE AGREEMENT

THIS AMENDED AND RESTATED JOINT LAND USE AGREEMENT is
made and entered into this __ day of , 2024, by and between the
City of Merced, a California Charter Municipal Corporation (“City”) and Kiwanis
Club of Greater Merced (“Club”). In 1957, the Club built and has continuously
maintained Kiddieland in Applegate Park. In 2015, the Club established the
Kiwanis Club of Greater Merced Foundation, a California Non-Profit Corporation,
to provide funding support for the Club’s Kiddieland operations and to support the
greater Merced Area’s children and youth. This Amended and Restated Joint Land
Use Agreement supersedes the original Agreement dated March 18, 1957. The
City and Club hereinafter may be referred to collectively as the “Parties”.

WHEREAS, it is the desire of the Parties to promote and enlarge the
recreational facilities for children in the City of Merced,;

WHEREAS, the Club has purchased certain playground equipment;

WHEREAS, the Club desires to operate and maintain such equipment and
retain the proceeds therefrom until such time as the obligation of the Club for the
purchase of said equipment is paid; and,

WHEREAS, it is the desire of the Parties that such equipment be installed in
Applegate Park in the City of Merced.

NOW, THEREFORE, the parties hereto, in consideration of the mutual
covenants hereinafter recited, hereby agree as follows:

1. That the Club may install such playground equipment as they have
heretofore purchased and, with the consent of the City, the equipment they may
hereafter acquire at Applegate Park in the area heretofore designated by the parties
as established in Exhibits A and B, attached hereto.

2. Insurance Requirements.

a. Commercial General Liability

(i)  The Club shall maintain commercial general liability insurance
with coverage at least as broad as Insurance Services Office
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form CG 00 01, in an amount not less than one million dollars
($1,000,000) per occurrence for bodily injury, personal injury,
and property damage, including without limitation, blanket
contractual liability. If a general aggregate limit applies, either
the general aggregate limit shall apply separately to this
project/location or the general aggregate limit shall be twice the
required occurrence limit. The Club’s general liability policies
shall be primary and not seek contribution from the City’s
coverage, and be endorsed using Insurance Services Office
form CG 20 10 (or equivalent) to provide that City and its
officers, officials, employees, and agents shall be additional
insureds under such policies. For construction projects, an
endorsement providing completed operations coverage for the
additional insured, ISO form CG 20 37 (or equivalent), is also
required.

(i)  Any failure to comply with reporting provisions of the policies
by the Club shall not affect coverage provided the City.

(iii)) Coverage shall state that the Club insurance shall apply
separately to each insured against whom claim is made or suit is
brought, except with respect to the limits of the insurer’s
liability.

(iv) Coverage shall contain a waiver of subrogation in favor of the
City.
b. Business Automobile Liability

(i)  The Club shall provide auto liability coverage for owned, non-
owned, and hired autos using ISO Business Auto Coverage
form CA 00 01 (or equivalent) with a limit of no less than one
million dollars ($1,000,000) per accident.

c. Workers’ Compensation and Employers’ Liability - Statutory
(i)  The Club shall maintain Workers’ Compensation Insurance and

Employer’s Liability Insurance with limits of at least one
million dollars ($1,000,000). The Club shall submit to City,
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along with the certificate of insurance, a waiver of subrogation
endorsement in favor of City, its officers, agents, employees,
and volunteers.

(i)  Proof of Worker’s Compensation is not required if the Club
provides written verification that they have no employees.

d. All Coverages. It shall be a requirement under this Agreement that
any available insurance proceeds broader than or in excess of the specified
minimum insurance coverage requirements and/or limits shall be available to
the Additional Insured. Furthermore, the requirements for coverage and
limits shall be (1) the minimum coverage and limits specified in this
Agreement; or (2) the broader coverage and maximum limits of coverage of
any Insurance policy or proceeds available to the named insured; whichever
is greater. No representation is made that the minimum insurance
requirements of this Agreement are sufficient to cover the obligations of the
Club under this Agreement.

(i)  Each insurance policy required by the Agreement shall be
endorsed to state that coverage shall not be suspended, voided,
cancelled, or reduced in limits except after thirty (30) days'
prior written notice has been given to the City, except that ten
(10) days’ prior written notice shall apply in the event of
cancellation for nonpayment of premium.

(i)  All self-insurance, self-insured retentions, and deductibles must
be declared and approved by the City.

(iii)) Evidence of Insurance - Prior to commencement of work, the
Club shall furnish the City with certificates, additional insured
endorsements, and waivers of subrogation evidencing
compliance with the insurance requirements above. The Club
must agree to provide complete, certified copies of all required
insurance policies if requested by the City.

(iv)  Acceptability of Insurers - Insurance shall be placed with
insurers admitted in the State of California and with an AM
Best rating of A- VII or higher.
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3. The Club shall retain title and ownership of all of such playground
equipment until the obligations incurred in the purchase, maintenance and
operation thereof shall have been fully paid and satisfied.

4, At such time as all of the obligations incurred herein by the Club shall
have been fully paid and satisfied, the Club shall assign, transfer and convey to
City all of its right, title and interest in and to said playground equipment.

5. Until such time as the Club’s interest in said equipment shall be
conveyed to the City, the Club shall maintain and operate said equipment and shall
retain all the proceeds from the operation thereof.

6. The Club shall have the right to install, maintain and operate such
concession stands for the sale of soft drinks, candy, sandwiches and similar items
at such playground site for as long as it may desire and retain the proceeds
therefrom, PROVIDED HOWEVER that said right shall terminate and end at such
time as such equipment is conveyed to the City or removed by the Club as herein

provided.

7. In the event that the Club may deem it economically inadvisable to
continue the operation of said equipment prior to its transfer to the City, it shall
have the right to remove all of said equipment and sell the same to pay such
obligations the Club may have incurred herein. In that regard it is expressly
understood and agreed that all of said equipment is and shall remain personal
property during the term of this Agreement.

8. In the event that the City should elect to discontinue the use by the
public of such playground equipment, prior to its transfer to the City by the Club,
then in that event, the Club may continue to operate and maintain the same at its
then location for at least two years from the date of the receipt of such notice from

the City.

9. At all times during the term of this Agreement the Club shall keep the
area of operation in a clean condition and in the event said equipment is removed
by the Club, it shall remove the same in a proper and workmanlike manner and
leave the park surface in reasonable the same condition as when received,
reasonable wear and tear excepted.
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10.  The Club shall as soon after the close of each calendar year during the
term of this Agreement, as is practicable, and at least once each year, furnish to the
City a financial statement with reference to the operation of such playground
equipment.

IN WITNESS WHEREQOF, the parties have caused this Amended and
Restated Joint Land Use Agreement to be executed on the date first above written.

CITY OF MERCED
A California Charter Municipal
Corporation

BY:

D. Scott McBride
City Manager

ATTEST:
D. SCOTT MCBRIDE, CITY CLERK

BY:

Assistant/Deputy City Clerk

APPROVED AS TO FORM:
CRAIG J. CORNWELL, CITY ATTORNEY

BY: g%ﬂ ,‘; ( ﬁgmﬁgﬁé 5/4/2699.‘-{
City Attogrney Date

ACCOUNT DATA:
M. VENUS RODRIGUEZ, FINANCE OFFICER

BY:
Verified by Finance Officer

XALSR Projects\2024\2024 - Pending LSRS\LSR 14474\Amended and Restated Joint Land Use Agreement - Kiwanis.docx

5



KIWANIS CLUB OF GREATER
MERCED FOUNDATION, INC
A California No -Profit Co

\ﬁg%u\k LCF

’f Signature)

Karen D. Adams
(Typed Name)

President
(T1t1e)

"\ V)

(Signature)

Ronald W. Hansen
(Typed Name)

Its: Vice President
(Title)

Taxpayer 1.D. No.

ADDRESS:

TELEPHONE:
FAX:
E-MAIL:
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Exhibit A: New Train Path with Expanded Fenceline Expansion to Accommodate ADA Entry
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Exhibit B: New Train Path with Fenceline Expansion to Accommodate ADA Entry
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