AGREEMENT FOR PROFESSIONAL SERVICES

THIS AGREEMENT is made and entered into this . day of

, 2023, by and between the City of Merced, a California Charter
Municipal Corporation, whose address of record is 678 West 18th Street, Merced,
California 95340, (hereinafter referred to as “City”) and Merced Main Street
Association, a California Non-Profit Corporation, whose address of record is 531
West Main Street, Merced, California 95340-4701 (hereinafter referred to as
“MMSA).

WHEREAS, the City has determined that services and administration to the
Downtown Business Improvement Area (“DBIA”) are vital to the welfare of the
community; and

WHEREAS, MMSA represents that it possesses the professional skills to
provide services and administration to the DBIA on behalf of the City.

NOW, THEREFORE, the parties hereto, in consideration of the mutual
covenants hereinafter recited, hereby agree as follows:

1. SCOPE OF SERVICES. MMSA shall furnish the services described
in Exhibit “A” attached hereto.

No additional services shall be performed by MMSA unless approved in
advance in writing by the City, stating the dollar value of the services, the method
of payment, and any adjustment in contract time. All such services are to be
coordinated with City and the results of the work shall be monitored by the
Director of Economic Development or his designee. However, the means by
which the work is accomplished shall be the sole responsibility of MMSA. City
acknowledges that MMSA is providing services to other entities in addition to the
City. MMSA shall not make any commitments or representations on behalf of the

City.

In carrying out the services for City, MMSA shall not discriminate against
any business or provider of services within the City, such as restaurants, retail
stores, banks and insurance agencies, etc., regardless of whether or not such
provider of services is a member of MMSA. MMSA shall not make any oral or
written statement that would discourage a reasonable person from making or
pursuing any type of contractual relationship with any business or provider of

services, nor shall MMSA solely recommend businesses, which are members of
MMSA.
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2. TIME OF PERFORMANCE. All of the work outlined in the Scope
of Services shall be performed until funds are expended. By mutual agreement and
written addendum to this Agreement, the City and the MMSA may change the
requirements in said Schedule.

3. COMPENSATION. The City shall pay MMSA a total not to exceed
Sixty Thousand Dollars ($60,000.00) in the following installments:

By April 2023 $20,000.00
By May 2023 $20,000.00
By June 2023 $20,000.00

The City must receive invoices and financial reports for each installment from
MMSA thirty (30) days prior to the payment date. The financial reports are to
include balance sheets, profit and loss statements, check journals, and meeting
minutes and agendas.

4. RECORDS. It is understood and agreed that all records, files, reports,
etc., in possession of MMSA relating to the matters covered by this Agreement
shall be made available to City at any reasonable time for inspection, copying and
use.

MMSA shall provide copies of all Board of Directors, Executive
Committee, and Subcommittee notices, agendas, minutes and reports prior to each
respective meeting to the Director of Economic Development or designee. MMSA
shall provide an oral report to the City Council at the discretion of the City. City
reserves the right to perform an evaluation of MMSA performance and MMSA
shall make a presentation to facilitate the evaluation. The Director of Economic
Development or his designee shall receive notices in advance of meetings, sub-
committee meetings, workshops and events via email.

MMSA agrees to make and maintain full and complete financial records
pertaining to the expenditure of all funds paid to MMSA. City may also inspect
such records upon reasonable notice to MMSA either at the City or MMSA offices.

It being understood that MMSA is responsible for administering the project,

MMSA agrees to accept responsibility for receiving, replying to, and/or complying
with any audit exceptions directly related to the provisions of this Agreement.
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5. MMSA’S BOOKS AND RECORDS. MMSA shall maintain any and
all ledgers, books of account, invoices, vouchers, canceled checks, and other
records or documents evidencing or relating to charges for services or expenditures
and disbursements charged to the City for a minimum of three (3) years, or for any
longer period required by law, from the date of final payment to MMSA to this
Agreement. Any records or documents required to be maintained shall be made
available for inspection, audit and/or copying at any time during regular business
hours, upon oral or written request of the City.

6. INDEPENDENT CONTRACTOR. It is expressly understood that
MMSA is an independent contractor and that its employees shall not be employees
of or have any contractual relationship with the City. MMSA shall be responsible
for the payment of all taxes, workers’ compensation insurance and unemployment
insurance. Should MMSA desire any insurance protection, MMSA is to acquire
same at its expense. The City shall not be liable for any payment or compensation
in any form to MMSA or any of their employees other than as provided herein.

7. INDEMNITY. MMSA shall indemnify, protect, defend (with legal
counsel selected by the City), save and hold City, its officers, employees, and
agents, harmless from any and all claims or causes of action for death or injury to
persons, or damage to property resulting from intentional or negligent acts, errors,
or omissions of MMSA or MMSA’s officers, employees, volunteers, and agents
during performance of this Agreement, or from any violation of any federal, state,
or municipal law or ordinance, to the extent caused, in whole or in part, by the
willful misconduct, negligent acts, or omissions of MMSA or its employees,
subcontractors, or agents, or by the quality or character of MMSA’s work, or
resulting from the negligence of the City, its officers, employees, volunteers and
agents, except for loss caused by the sole negligence or willful misconduct of the
City or its officers, employees, volunteers or agents. It is understood that the duty
of MMSA to indemnify and hold harmless includes the duty to defend as set forth
in Section 2778 of the California Civil Code. Acceptance by City of insurance
certificates and endorsements required under this Agreement does not relieve
MMSA from liability under this indemnification and hold harmless clause. This
indemnification and hold harmless clause shall survive the termination of this
Agreement and shall apply to any damages or claims for damages whether or not
such insurance policies shall have been determined to apply. By execution of this
Agreement, MMSA acknowledges and agrees to the provisions of this Section and
that it is a material element of consideration.

JAwdocs\03360\001\AGT\01034822.DOCX



8. INSURANCE. During the term of this Agreement, MMSA shall
maintain in full force and effect at its own cost and expense, the following
insurance coverage:

a. Workers’ Compensation Insurance. Full workers’ compensation
insurance shall be provided with a limit of at least One Hundred Thousand Dollars
($100,000) for any one person and as required by law, including Employer’s
Liability limits of $1,000,000.00 per accident. The policy shall be endorsed to
waive the insurer’s subrogation rights against the City.

b. General Liability.

(@)

(i)

(iii)

(iv)

)

MMSA shall obtain and keep in full force and effect general
liability coverage at least as broad as ISO commercial general
liability coverage occurrence Form CG 0001.

MMSA shall maintain limits of no less than One Million
Dollars ($1,000,000) per occurrence for bodily injury, personal
injury and property damage.

The City, its officers, employees, volunteers and agents are to
be named as additional insureds under the policy, as respects
liability arising out of work or operations performed by or on
behalf of the MMSA.

The policy shall stipulate that this insurance will operate as
primary insurance for work performed by MMSA and its sub-
contractors, and that any other insurance or self insurance
maintained by City or other named insureds shall be excess and
non-contributory.

MMSA shall maintain its commercial general liability coverage
for three (3) years after completion of the work and shall add an
additional insured endorsement form acceptable to the City
naming the City of Merced, its officers, employees, agents and
volunteers for each year thereafter for at least three (3) years
after completion of the work. Copies of the annual renewal and
additional insured endorsement form shall be sent to the City
within thirty (30) days of the annual renewal.

J\wdocs\03360\001N\AGT\01034822.DOCX



C. Automobile Insurance.

(i)  MMSA shall obtain and keep in full force and effect an
automobile policy of at least One Million Dollars ($1,000,000)
per accident for bodily injury and property damage.

(i)  The City, its officers, employees, volunteers and agents are to
be named as additional insureds under the policy, as respects
automobiles owned, leased, hired or borrowed by the MMSA.

(iii) The policy shall stipulate that this insurance will operate as
primary insurance for work performed by MMSA and its sub-
contractors, and that any other insurance or self insurance
maintained by City or other named insureds shall be excess and
non-contributory.

d. [Reserved]

e. Qualifications of Insurer. The insurance shall be provided by an
acceptable insurance provider, as determined by City, which satisfies all of the
following minimum requirements:

(i)  Aninsurance carrier admitted to do business in California and
maintaining an agent for service of process within this State;
and,

(i)  Aninsurance carrier with a current A.M. Best Rating of A:VII
or better (except for workers’ compensation provided through
the California State Compensation Fund).

f. Certificate of Insurance. MMSA shall complete and file with the City
prior to engaging in any operation or activity set forth in this Agreement,
certificates of insurance evidencing coverage as set forth above and which shall
provide that no cancellation or expiration by the insurance company will be made
during the term of this Agreement, without thirty (30) days written notice to City
prior to the effective date of such cancellation—including cancellation for
nonpayment of premium.

g Notwithstanding any language in this Agreement to the contrary,
MMSA shall be entitled to be paid pursuant to the terms of this Agreement until
MMSA has obtained the insurance required by this Section 10 and provided
documentation of said insurance to the City. In addition to any other remedies City
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may have, City reserves the right to withhold payment if MMSA’s insurance
policies are not current.

9. ASSIGNABILITY OF AGREEMENT. It is understood and agreed
that this Agreement contemplates personal performance by the MMSA and is
based upon a determination of its unique personal competence and experience and
upon its specialized personal knowledge. Assignments of any or all rights, duties
or obligations of MMSA under this Agreement will be permitted only with the
express written consent of the City.

10.  TERMINATION FOR CONVENIENCE OF CITY. The City may
terminate this Agreement at any time by mailing a notice in writing to MMSA that
the Agreement is terminated. Said Agreement shall then be deemed terminated,
and no further works shall be performed by MMSA. If the Agreement is
terminated, MMSA shall be paid for that percentage of the phase of work actually
completed, based on a pro rata portion of the compensation for said phase
satisfactorily completed at the time the notice of termination is received.

11.  CONFORMANCE TO APPLICABLE LAWS. MMSA shall comply
with its standard of care regarding all applicable Federal, State, and municipal
laws, rules and ordinances. No discrimination shall be made by MMSA in the
employment of persons to work under this contract because of race, color, sexual
orientation, national origin, ancestry, disability, sex or religion of such person.

MMSA hereby promises and agrees to comply with all of the provisions of
the Federal Immigration and Nationality Act (8 U.S.C.A. 1101 ef seq.), as
amended; and in connection therewith, shall not employ unauthorized aliens as
defined therein. Should MMSA so employ such unauthorized aliens for the
performance of work and/or services covered by this Agreement, and should any
agency or instrumentality of the federal or state government, including the courts,
impose sanctions against the City for such use of unauthorized aliens, MMSA
hereby agrees to, and shall, reimburse City for the cost of all such sanctions
imposed, together with any and all costs, including attorneys’ fees, incurred by the
City in connection therewith.

12. WAIVER. In the event that either City or MMSA shall at any time or
times waive any breach of this Agreement by the other, such waiver shall not
constitute a waiver of any other or succeeding breach of this Agreement, whether
of the same or any other covenant, condition or obligation. Waiver shall not be
deemed effective until and unless signed by the waiving party.
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13.  INCONSISTENT OR CONFLICTING TERMS IN AGREEMENT
AND EXHIBITS. In the event of any contradiction or inconsistency between any
attached document(s) or exhibit(s) incorporated by reference herein and the
provisions of the Agreement itself, the terms of the Agreement shall control.

Any exhibit that is attached and incorporated by reference shall be limited to
the purposes for which it is attached, as specified in this Agreement. Any
contractual terms or conditions contained in such exhibit imposing additional
obligations on the City are not binding upon the City unless specifically agreed to
in writing, and initialed by the authorized City representative, as to each additional
contractual term or condition.

14. AMBIGUITIES. This Agreement has been negotiated at arms’ length
between persons knowledgeable in the matters dealt with herein. Accordingly, any
rule of law, including, but not limited to, Section 1654 of the Civil Code of
California, or any other statutes, legal decisions, or common-law principles of
similar effect, that would require interpretation of any ambiguities in this
Agreement against the party that drafted this Agreement is of no application and is
hereby expressly waived.

15.  VENUE. This Agreement and all matters relating to it shall be
governed by the laws of the State of California and any action brought relating to
this agreement shall be held exclusively in a state court in the County of Merced.

16. GENERAL PROVISIONS.

a. This Agreement contains all the terms and conditions agreed upon by
the parties. No other understandings oral or otherwise, regarding the subject
matter of this Agreement, shall be deemed to exist or to bind any of the parties
hereto.

b.  Atno additional compensation to MMSA, the City may duplicate,
use, and disclose in any manner and for any purpose whatsoever, and have others
so do, all digital media and marketing copy in any form developed or delivered
under this Agreement.

c. MMSA hereby grants to the City a royalty-free, non-exclusive, and
irrevocable license to publish, translate, reproduce, deliver, perform, dispose of,
and to authorize others so to do, all digital media now or hereafter covered by this
Agreement, provided, that with respect to data not originated in the performance of
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this Agreement, such license shall be only to the extent that MMSA has the right to
grant such license without becoming liable to pay compensation to others because
of such grant.

d. MMSA shall not affix any restrictive markings upon any data, and if
such markings are affixed, the City shall have the right at any time to modify,
remove, obliterate, or ignore such markings. City will provide advance notice of
when data is to be used.

e. Nothing in this Agreement shall be construed to prevent direct contact
between the City and local, regional, state, federal, or private Main Street related
agencies or entities.

f. MMSA is responsible for all costs incurred for the implementation of
the Scope of Services.

g. The City is the final authority on any land use design and/or
infrastructure decision or projects. All activities carried out by MMSA shall be in
compliance with local, state, county and federal regulations.

h. MMSA’s focus shall be on safety and security, cleanliness and
maintenance and events, and working towards securing National Main Street

designation. Cleanliness shall include steam cleaning/pressure washing sidewalks
in the DBIA.

17. AMENDMENT. This Agreement shall not be amended, modified, or
otherwise changed unless in writing and signed by both parties hereto.

18. INTEGRATION. This Agreement constitutes the entire
understanding and agreement of the parties and supersedes all previous and/or
contemporaneous understanding or agreement between the parties with respect to
all or any part of the subject matter hereof.

19. AUTHORITY TO EXECUTE. The person or persons executing this
Agreement on behalf of the parties hereto warrants and represents that he/she/they
has/have the authority to execute this Agreement on behalf of their entity and
has/have the authority to bind their party to the performance of its obligations
hereunder.

/1!
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20. COUNTERPARTS. This Agreement may be executed in one or more
counterparts with each counterpart being deemed an original. No counterpart shall
be deemed to be an original or presumed delivered unless and until the

counterparts executed by the other parties hereto are in the physical possession of
the party or parties seeking enforcement thereof.

IN WITNESS WHEREOF, the parties have caused this Agreement to be

executed on the date first above written.

CITY OF MERCED
A California Charter Municipal
Corporation

BY:

City Manager

ATTEST:
STEPHANIE R. DIETZ, CITY CLERK

BY:

Assistant/Deputy City Clerk

APPROVED AS TO FORM:
Laurie S
DN: CN = Laurie Avedisian-Favini

Aved I S ' a n - email = Ifavini@lozanosmith.com

C =US O = Lozano Smith

Date: 2023.04.11 16:11:44-  4/11/23

nnnnn

Favini——°
Assistant City attorney Date

ACCOUNT DATA:

BY:

Verified by Finance Officer
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MERCED MAIN STREET
ASSOCIATION,
a California Non-Profit Corporation

BY?@% M/ 745744'0

(Signature)

et Matsvo

(Typed Name)

i, Hespolent™

(Title)

BY: MU//“‘Q /( w@

(Signature)

MicdHEL . LOAL1TiE

(Typed Name)

Its: %{ 48 uEl—
(Title)

Taxpayer [.D. No. Y7~ Is L/’Z??’*f

ADDRESS: 531 W. Main Street
Merced, CA 95340-4701

TELEPHONE:_(209) 384-7093

FAX:__ (209) 384-8472

E-MAIL:
mercedmainstreetassociation@gmail.com
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EXHIBIT A



Merced Main Street Association
Scope of Services
For the City of Merced
July 2022 - July 2023

EXHIBIT A

The Scope of Services shall be performed by the Merced Main Street Association (MMSA) concerning the
administration and services provided to the Downtown Business Improvement Area/District. Services shall
include but not limited to the following:
DOWNTOWN ADMINISTRATION

®  Mailings

e Newsletters

®  Fund raising event coordination

e Infrastructure project coordination with the City of Merced

e Social media

e  Website presence

The Merced Main Street Association (MMSA) will continue to serve as a non-government program
organization to expand the revitalization efforts focusing on the three concerns of study conducted by the
Alliance for Community Research and Development.

e Safety and Security
e Maintenance and Cleanliness
e Events in Downtown

MOVING FORWARD IN 2022-23

The MMSA will administer BID funding from taxes collected from the downtown merchants.

The MMSA organizational structure is done in compliance with the California Main Street committee
structure:

* Organization Committee (Rob Matsuo/Andre Santo, Chairs) gets everyone
working toward the same goal. A governing board and standing committees make
up the fundamental organizational structure of this volunteer-driven program.
This structure not only divides the workload and clearly
delineates responsibilities, but also builds consensus and cooperation among the
various stakeholders. The Organization Committee plays a key role in keeping the
board, committees, staff, and programs-of-work in good shape by attracting
people to the organization.

-Managing staff and volunteers — by recruiting people & supervising them
-Promoting the program to downtown interests

-Raising money —for projects and administration, from donations and
sponsorships

-Managing finances - by developing good accounting procedures



Promotion Committee (Robert Matsuo & Andre Santos Chairs) sells a positive

image of the commercial district and encourages consumers and investors to live,
work, shop, play and invest in the Main Street district. By marketing the district’s
unique characteristics to shoppers, investors, business owners, and visitors,

an effective promotional strategy forges a positive image through advertising,
retail promotional activity, special events, and marketing campaigns carried out
by local volunteers.

These activities improve consumer and investor confidence in the district and
encourage commercial activity and investment in the area. An effective
commercial district promotional strategy contains three components: image
promotion, retail promotion, and special events.

-Image promotion markets the downtown as a unified and vital business district.
-Retail promotion markets the quality and range of goods and services downtown
provides.

-Special events and festivals are an excellent way to highlight the community’s
unique heritage, character, and local talent.

The Design Committee (Tom Leach, Chair) is key role in shaping the physical

image of Main Street as a place attractive to shoppers, investors, business
owners, and visitors. Design means getting Main Street into top physical shape.
Capitalizing on its best assets — such as historic buildings and pedestrian-oriented
streets — is just part of the story. Main Street’s physical appearance affects the
decisions shoppers, investors and visitors make about the district. A commercial
district’s design should make economic sense as well as aesthetic sense. Design
improvements can result in a sales increase, making good design a sound business
investment.

-Educating others about good design—enhancing the image of each business
-Providing good design advice and encouraging quality improvements to private
properties and public spaces

-Planning Main Street’s development, thus guiding future growth and shaping
regulations

-Motivating others to make changes—creating incentives and targeting key
projects

Economic Restructuring Committee (Rob Matsuo/Tom Leach, Chairs) identifies

new market opportunities for the traditional commercial district, find new uses
for historic commercial buildings, and stimulate investment in property. The
Economic Restructuring component of the four-point approach involves
identifying new downtown business opportunities, helping existing businesses
expand, finding new uses for vacant buildings, converting upper stories to
housing, office, or commercial space, and improving downtown business
management techniques. The Economic Restructuring Committee must develop a
thorough understanding of the district’s economic condition and its best
opportunities, focusing on incremental changes that gradually improve the area’s
economic foundation and eventually make large-scale investment possible.

-Learning about the district’s current economic conditions and identifying
opportunities for market growth

-Strengthening existing businesses and recruiting new ones

-Finding new economic uses for traditional Main Street buildings



-Developing financial incentives and capital for building regulations and business
development

-Monitoring the economic performance of the district

Responsibilities: As members of the Downtown business community, we believe it is our
responsibility to care for the Downtown district. We have vested interest here and feel a great
sense duty in the work that we do for our community. That is why we make it our own personal
responsibility to be great stewards of the Downtown, assuming this responsibility; we willingly
assume the burden of managing the Downtown Business Improvement funds for all of Merced.
Accountability: Fiscal responsibility is one of the cornerstones to successfully managing the
Downtown Fund. We believe transparent accounting and open ledgers are key to garnering and
maintaining trust among our peers and historic fiscal accountability.

Reporting: We aim to report in detail our financial plans and objectives while explaining our goals
and milestones, grading ourselves along the way.

Engaging: By hosting monthly members’ mixers and board of directors’ meetings we aim to
engage businesses and residences in the progress of our downtown community. By sharing this
responsibility of what takes place in downtown our hope is to foster a sense of ownership and
involve other in the stewardship of downtown.

We continue to build upon our goal of complete transparency as an organization; we will
collaborate with other stakeholders and community-based organizations to openly cooperate
with them for the betterment of all Merced.

KEY DELIVERABLES/MILESTONES/TIMELINES

We will continue to build upon the work we have accomplished and add to what areas we feel will

best serve our core mission to: Safety and Security - Maintenance and Cleanliness - Events in the
Downtown Area

We will also support, or continue to support, the following downtown district efforts:
®  Promote the Non/Certified Merced Farmer’s Market (2,000)
* Continue the Facade Grant for curb appeal improvements (15,000)
* California Main Street Alliance membership (1,500}
* Continue Celebrate Downtown program that was established to underwrite groups who hold
events in the downtown district to cover permitting fees incurred (3,000}
®  Website maintenance for the MMSA (3,000)
®  Design, Promotion, Organization and Economic Committees meet monthly

®  Support Farmers’ Market Fall & Spring Festivals in partnership with the Certified Market and Main
Street Members/Merchants (1,000)

*  Holidoy Decorations acquired for the downtown district (10,000)

MMSA annual report designed and printed

Printing and postage for mixers, events, school flyers and general correspondence
Support the Merced Downtown Neighborhood Association (1,000}

Organize and arrange the Christmas Parade (3,500}

Camera & lighting Program (5,000}



DELIVERABLE TOTALS Total

% MARKETING...cocvonremveresvveceemees e seeesreeseemoes oo oo e $5,000.00
¥ ADMINISTRATIVE . cooumveeoecereremecoemes s eoeeeeeos oo, $11,400.00
% PROGRAMS & PROJECTS ooeeeereeoeeeoe oo $31,100.00
& Camera/Light PrOGram ... ooeoemeeooooeeooooeoooeooooons $5,000.00
< DOWNTOWN CLEANING/MAINTENANCE. ... $6,000.00
% MEMBERSHIP ..o oo $1,500.00
% TOTAL...covrrercnrenrnrsasesensesens raesentrseasnenennen ..$ 60,000.00

(*) Pending the approval of MMSA Board of Directors.

CITY STAFF LIASON

The MMSA shall report to Development Associate Karen Baker monthly and will coordinate through Mrs.
Karen Baker for City support.

Expectations MMSA has of the City

The City shall continue to make significant efforts to assist MMSA in every means to bolster our three area
of focus: Safety and Security - Maintenance and Cleanliness — Events in the Downtown Area.,

.

MMSA will administer allocated BID funding from the taxes collected.
A detailed financial review of the BID funds.

Annual reports detailing BID funds.

Timely response to special requests asked by MMSA.

Complete transparency regarding this partnership.

MMSA will continue to partner with other organizations such as: Downtown Neighborhood Association,
Greater Merced Chamber of Commerce and the Certified Farmers’ Market who share the same vision of a
strong and vibrant city core. This is not just one organization’s effort but rather a partnership between
business, government & private sectors.



