AGREEMENT FOR PROFESSIONAL SERVICES

THIS AGREEMENT is made and entered into this  day of

, 2016, by and between the City of Merced, a California Charter
Municipal Corporation, whose address of record is 678 West 18th Street, Merced,
California 95340, (hereinafter referred to as “City”) and Merced Main Street
Association, a California Corporation, whose address of record is 1640 N Street,
Suite 120-B, Merced, California 95340 (hereinafter referred to as “MMSA).

WHEREAS, the City has determined that services and administration to the
Downtown Business Improvement Area (“DBIA”) are vital to the welfare of the
community; and

WHEREAS, MMSA represents that it possesses the professional skills to
provide services and administration to the DBIA on behalf of the City; and

WHEREAS, MMSA read and understands all that is required to serve the
DBIA as specified in the Request for Proposal issued on September 14, 2014. Said
Request for Proposal is incorporated herein by this reference.

NOW, THEREFORE, the parties hereto, in consideration of the mutual
covenants hereinafter recited, hereby agree as follows:

1. SCOPE OF SERVICES. MMSA shall furnish the services described
in Exhibit “A” attached hereto.

No additional services shall be performed by MMSA unless approved in
advance in writing by the City, stating the dollar value of the services, the method
of payment, and any adjustment in contract time. All such services are to be
coordinated with City and the results of the work shall be monitored by the
Director of Economic Development or his designee. However, the means by
which the work is accomplished shall be the sole responsibility of MMSA. City
acknowledges that MMSA is providing services to other entities in addition to the
City. MMSA shall not make any commitments or representations on behalf of the
City.

In carrying out the services for City, MMSA shall not discriminate against
any business or provider of services within the City, such as restaurants, retail
stores, banks and insurance agencies, etc., regardless of whether or not such
provider of services is a member of MMSA. MMSA shall not make any oral or
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written statement that would discourage a reasonable person from making or
pursuing any type of contractual relationship with any business or provider of
services, nor shall MMSA solely recommend businesses, which are members of
MMSA.

2. TIME OF PERFORMANCE. All of the work outlined in the Scope
of Services shall be performed between July 1, 2016 and June 30, 2017. By
mutual agreement and written addendum to this Agreement, the City and the
MMSA may change the requirements in said Schedule.

2 A COMPENSATION. The City shall pay MMSA a total not to exceed
One Hundred Five Thousand Dollars ($105,000.00) in the following installments:

By August 5, 2016 $30,000.00
By November 5, 2016 $25,000.00
By February 5, 2017 $25,000.00
By June 5, 2017 $25,000.00

The City must receive invoices and financial reports for each installment from
MMSA thirty (30) days prior to the payment date. The financial reports are to
include balance sheets, profit and loss statements, check journals, and meeting
minutes and agendas.

4. RECORDS. It is understood and agreed that all records, files, reports,
etc., in possession of MMSA relating to the matters covered by this Agreement
shall be made available to City at any reasonable time for inspection, copying and
use.

MMSA shall provide copies of all Board of Directors, Executive
Committee, and Subcommittee reports to the Director of Economic Development
or designee. MMSA shall provide an oral report to the City Council at the
discretion of the City. City reserves the right to perform an evaluation of MMSA
performance and MMSA shall make a presentation to facilitate the evaluation. The
Director of Economic Development or his designee shall receive notices in
advance of meetings, sub-committee meetings, workshops and events via email.

MMSA agrees to make and maintain full and complete financial records
pertaining to the expenditure of all funds paid to MMSA. City may also inspect
such records upon reasonable notice to MMSA either at the City or MMSA offices.
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It being understood that MMSA is responsible for administering the project,
MMSA agrees to accept responsibility for receiving, replying to, and/or complying
with any audit exceptions directly related to the provisions of this Agreement.

e MMSA’S BOOKS AND RECORDS. MMSA shall maintain any and
all ledgers, books of account, invoices, vouchers, canceled checks, and other
records or documents evidencing or relating to charges for services or expenditures
and disbursements charged to the City for a minimum of three (3) years, or for any
longer period required by law, from the date of final payment to MMSA to this
Agreement. Any records or documents required to be maintained shall be made
available for inspection, audit and/or copying at any time during regular business
hours, upon oral or written request of the City.

6. INDEPENDENT CONTRACTOR. It is expressly understood that
MMSA is an independent contractor and that its employees shall not be employees
of or have any contractual relationship with the City. MMSA shall be responsible
for the payment of all taxes, workers’ compensation insurance and unemployment
insurance. Should MMSA desire any insurance protection, MMSA is to acquire
same at its expense. The City shall not be liable for any payment or compensation
in any form to MMSA or any of their employees other than as provided herein.

7. INDEMNITY. MMSA shall indemnify, protect, defend (with legal
counsel selected by the City), save and hold City, its officers, employees, and
agents, harmless from any and all claims or causes of action for death or injury to
persons, or damage to property resulting from intentional or negligent acts, errors,
or omissions of MMSA or MMSA’s officers, employees, volunteers, and agents
during performance of this Agreement, or from any violation of any federal, state,
or municipal law or ordinance, to the extent caused, in whole or in part, by the
willful misconduct, negligent acts, or omissions of MMSA or its employees,
subcontractors, or agents, or by the quality or character of MMSA’s work, or
resulting from the negligence of the City, its officers, employees, volunteers and
agents, except for loss caused by the sole negligence or willful misconduct of the
City or its officers, employees, volunteers or agents. It is understood that the duty
of MMSA to indemnify and hold harmless includes the duty to defend as set forth
in Section 2778 of the California Civil Code. Acceptance by City of insurance
certificates and endorsements required under this Agreement does not relieve
MMSA from liability under this indemnification and hold harmless clause. This
indemnification and hold harmless clause shall survive the termination of this
Agreement and shall apply to any damages or claims for damages whether or not
such insurance policies shall have been determined to apply. By execution of this
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Agreement, MMSA acknowledges and agrees to the provisions of this Section and
that it is a material element of consideration.

8. INSURANCE. During the term of this Agreement, MMSA shall
maintain in full force and effect at its own cost and expense, the following
insurance coverage:

a. Workers’ Compensation Insurance. Full workers’ compensation
insurance shall be provided with a limit of at least One Hundred Thousand Dollars
($100,000) for any one person and as required by law, including Employer’s
Liability limits of $1,000,000.00 per accident. The policy shall be endorsed to
waive the insurer’s subrogation rights against the City.

b. General Liability.

(1)  MMSA shall obtain and keep in full force and effect general
liability coverage at least as broad as ISO commercial general
liability coverage occurrence Form CG 0001.

(i) MMSA shall maintain limits of no less than One Million
Dollars ($1,000,000) per occurrence for bodily injury, personal
injury and property damage.

(iii)) The City, its officers, employees, volunteers and agents are to
be named as additional insureds under the policy, as respects
liability arising out of work or operations performed by or on
behalf of the MMSA.

(iv) The policy shall stipulate that this insurance will operate as
primary insurance for work performed by MMSA and its sub-
contractors, and that any other insurance or self insurance
maintained by City or other named insureds shall be excess and
non-contributory.

(v)  MMSA shall maintain its commercial general liability coverage
for three (3) years after completion of the work and shall add an
additional insured endorsement form acceptable to the City
naming the City of Merced, its officers, employees, agents and
volunteers for each year thereafter for at least three (3) years
after completion of the work. Copies of the annual renewal and
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additional insured endorsement form shall be sent to the City
within thirty (30) days of the annual renewal.

C. Automobile Insurance.

(1)

(ii)

(iif)

MMSA shall obtain and keep in full force and effect an
automobile policy of at least One Million Dollars ($1,000,000)
per accident for bodily injury and property damage.

The City, its officers, employees, volunteers and agents are to
be named as additional insureds under the policy, as respects
automobiles owned, leased, hired or borrowed by the MMSA.

The policy shall stipulate that this insurance will operate as
primary insurance for work performed by MMSA and its sub-
contractors, and that any other insurance or self insurance
maintained by City or other named insureds shall be excess and
non-contributory.

d. [Reserved]

€. Qualifications of Insurer. The insurance shall be provided by an
acceptable insurance provider, as determined by City, which satisfies all of the
following minimum requirements:

(1)

(ii)

An insurance carrier admitted to do business in California and
maintaining an agent for service of process within this State;
and,

An insurance carrier with a current A.M. Best Rating of A:VII
or better (except for workers’ compensation provided through
the California State Compensation Fund).

f. Certificate of Insurance. MMSA shall complete and file with the City
prior to engaging in any operation or activity set forth in this Agreement,
certificates of insurance evidencing coverage as set forth above and which shall
provide that no cancellation or expiration by the insurance company will be made
during the term of this Agreement, without thirty (30) days written notice to City
prior to the effective date of such cancellation—including cancellation for
nonpayment of premium.

g. Notwithstanding any language in this Agreement to the contrary,
MMSA shall be entitled to be paid pursuant to the terms of this Agreement until
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MMSA has obtained the insurance required by this Section 10 and provided
documentation of said insurance to the City. In addition to any other remedies City
may have, City reserves the right to withhold payment if MMSA’s insurance
policies are not current.

9. ASSIGNABILITY OF AGREEMENT. It is understood and agreed
that this Agreement contemplates personal performance by the MMSA and is
based upon a determination of its unique personal competence and experience and
upon its specialized personal knowledge. Assignments of any or all rights, duties
or obligations of MMSA under this Agreement will be permitted only with the
express written consent of the City.

10.  TERMINATION FOR CONVENIENCE OF CITY. The City may
terminate this Agreement at any time by mailing a notice in writing to MMSA that
the Agreement is terminated. Said Agreement shall then be deemed terminated,
and no further works shall be performed by MMSA. If the Agreement is
terminated, MMSA shall be paid for that percentage of the phase of work actually
completed, based on a pro rata portion of the compensation for said phase
satisfactorily completed at the time the notice of termination is received.

11.  CONFORMANCE TO APPLICABLE LAWS. MMSA shall comply
with its standard of care regarding all applicable Federal, State, and municipal
laws, rules and ordinances. No discrimination shall be made by MMSA in the
employment of persons to work under this contract because of race, color, sexual
orientation, national origin, ancestry, disability, sex or religion of such person.

MMSA hereby promises and agrees to comply with all of the provisions of
the Federal Immigration and Nationality Act (8 U.S.C.A. 1101 et seq.), as
amended; and in connection therewith, shall not employ unauthorized aliens as
defined therein. Should MMSA so employ such unauthorized aliens for the
performance of work and/or services covered by this Agreement, and should any
agency or instrumentality of the federal or state government, including the courts,
impose sanctions against the City for such use of unauthorized aliens, MMSA
hereby agrees to, and shall, reimburse City for the cost of all such sanctions
imposed, together with any and all costs, including attorneys’ fees, incurred by the
City in connection therewith.

12. WAIVER. In the event that either City or MMSA shall at any time or
times waive any breach of this Agreement by the other, such waiver shall not
constitute a waiver of any other or succeeding breach of this Agreement, whether
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of the same or any other covenant, condition or obligation. Waiver shall not be
deemed effective until and unless signed by the waiving party.

13.  INCONSISTENT OR CONFLICTING TERMS IN AGREEMENT
AND EXHIBITS. In the event of any contradiction or inconsistency between any
attached document(s) or exhibit(s) incorporated by reference herein and the
provisions of the Agreement itself, the terms of the Agreement shall control.

Any exhibit that is attached and incorporated by reference shall be limited to
the purposes for which it is attached, as specified in this Agreement. Any
contractual terms or conditions contained in such exhibit imposing additional
obligations on the City are not binding upon the City unless specifically agreed to
in writing, and initialed by the authorized City representative, as to each additional
contractual term or condition.

14, AMBIGUITIES. This Agreement has been negotiated at arms’ length
between persons knowledgeable in the matters dealt with herein. Accordingly, any
rule of law, including, but not limited to, Section 1654 of the Civil Code of
California, or any other statutes, legal decisions, or common-law principles of
similar effect, that would require interpretation of any ambiguities in this
Agreement against the party that drafted this Agreement is of no application and is
hereby expressly waived.

15.  VENUE. This Agreement and all matters relating to it shall be
governed by the laws of the State of California and any action brought relating to
this agreement shall be held exclusively in a state court in the County of Merced.

16. GENERAL PROVISIONS.

a. This Agreement contains all the terms and conditions agreed upon by
the parties. No other understandings oral or otherwise, regarding the subject
matter of this Agreement, shall be deemed to exist or to bind any of the parties
hereto.

b.  Atno additional compensation to MMSA, the City may duplicate,
use, and disclose in any manner and for any purpose whatsoever, and have others
so do, all data, media and marketing copy in any form developed or delivered
under this Agreement.
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¢ MMSA hereby grants to the City a royalty-free, non-exclusive, and
irrevocable license to publish, translate, reproduce, deliver, perform, dispose of,
and to authorize others so to do, all data now or hereafter covered by this
Agreement, provided, that with respect to data not originated in the performance of
this Agreement, such license shall be only to the extent that MMSA has the right to
grant such license without becoming liable to pay compensation to others because
of such grant.

d. MMSA shall not affix any restrictive markings upon any data, and if
such markings are affixed, the City shall have the right at any time to modify,
remove, obliterate, or ignore such markings. City will provide advance notice of
when data is to be used.

g Nothing in this Agreement shall be construed to prevent direct contact
between the City and local, regional, state, federal, or private Main Street related
agencies or entities.

i MMSA is responsible for all costs incurred for the implementation of
the Scope of Services.

g. The City is the final authority on any land use design and/or
infrastructure decision or projects. All activities carried out by MMSA shall be in
compliance with local, state, county and federal regulations.

h. MMSA’s focus shall be on safety and security, cleanliness and
maintenance and events, and working towards securing National Main Street
designation. Events shall include Cap & Town, or similar event, and Mercy Gulch.

17.  AMENDMENT. This Agreement shall not be amended, modified, or
otherwise changed unless in writing and signed by both parties hereto.

18.  INTEGRATION. This Agreement constitutes the entire
understanding and agreement of the parties and supersedes all previous and/or
contemporaneous understanding or agreement between the parties with respect to
all or any part of the subject matter hereof.

19.  AUTHORITY TO EXECUTE. The person or persons executing this
Agreement on behalf of the parties hereto warrants and represents that he/she/they
has/have the authority to execute this Agreement on behalf of their entity and
has/have the authority to bind their party to the performance of its obligations
hereunder.
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20. COUNTERPARTS. This Agreement may be executed in one or more
counterparts with each counterpart being deemed an original. No counterpart shall
be deemed to be an original or presumed delivered unless and until the
counterparts executed by the other parties hereto are in the physical possession of

the party or parties seeking enforcement thereof.

IN WITNESS WHEREOQF, the parties have caused this Agreement to be

executed on the date first above written.

CITY OF MERCED
A California Charter Municipal
Corporation
BY:
City Manager
ATTEST:
STEVE CARRIGAN, CITY CLERK
BY:
Assistant/Deputy City Clerk
APPROVED AS TO FORM:
By /(aJZq,%/ sps//
City Attorn Date
ACCOUNT DATA:
BY:

Verified by Finance Officer
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MERCED MAIN STREET
ASSOCIATION, a California
Corporation

(Signature)

W\ Ow\qe,\ Qﬁ\u o\(“qC\a

(Typed Name)

(Signatu}e) (

“Lded Miboo

(Typed Name)

It:/P(‘CS i 0—«\/\/

(Title)
Taxpayer L.D. No.47-053 155 7..

ADDRESS: 1640 N Street, Suite 120-B
Merced, CA 95340

TELEPHONE: (209) 384-7092
FAX:  (209)384-8472
E-MAIL: fivetenbistro@att.net
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DATE (MM/DDIYYYY)

e e
ACORD CERTIFICATE OF LIABILITY INSURANCE 04/28/2016

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. f SUBROGATION IS WAIVED, subject to
the terms and conditions of the policy, certain policies may require an endorsement. A statement on this certificate does not confer rights to the

certificate holder in lieu of such endorsement(s).
PRODUCER 52,'}.;5‘" Brianna Helton o
Fluetsch and Busby Insurance | PHONE i (209)722-1541 | A8 ney; (209)723-8189
725 West 18th Street T ] . *Briar-mg@fandmsﬂ.com
| ADDRESS: .
ﬂt‘-l’cei C_A 95340 B INSURER(S) AFFORDING COVERAGE | macs
~ License #. 0358327 - - msurera: United States Liability ins Co ]
INSURED INSURER B : I |
MMSA (Merced Main Street Association) c/o 510 Blstngerc: — gl
510 W Main St. | INSURER D : S SESS) S ——
Merced, CA 95340 | INSURERE: —
INSURER F : |
COVERAGES CERTIFICATE NUMBER: 00000000-52689 REVISION NUMBER: 3

CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

INTS;J TYPE OF INSURANCE ‘?DDL—{S—lTBr POLICY NUMBER i PDIIS;(‘!%FF (HPO!'DI.DCDYHELYXE” I LIMITS
A ALE%WEWM GRNpEALtaNetY Y ) | NBP1553845 11211112018 | 1211112018 | EACH (OCCURRENCE s 1,000,000 |
L CLAIMS-MADE [X“, OCCUR | ;%@Eﬁ%, s 100,000
_J - | i | ' MED EXP (Any one rson) /s 5,000
199 |_PERSONAL & ADVINJURY | § 1,000,000
j—GET'L AGGREGATE LIMIT APPLIES PER. || . | GENERAL AGGREGATE s 2,000,000
X| rouicy | | ERO: [ Juec | f pRooucrs-COMPfopAGG_p 2,000,000
| lomer L | i f 's
hq:'ouoau.s LIABILITY ] | T g | OVBREDEGLE CMIT |5
: B :E: QVL:L%D "] SCHEDULED | r J i ilioom il o peron) o T
[:j AUTOS | Q%L‘?Sm l | | | BODILY INJURY (Per accident)| §
|| HRED AUTOS AUTO% & | ! ! F&?’:ER":DAMAGE | § N
| | L1 | | . s
.L—‘ UMBRELLA LIAB L | occur ! | . [ [ | EACH OCCURRENCE B
i— EXCESS LIAB | | CLAIMS-MADE | | | AGGREGATE |8
_ DED [ RETENTION S | J $
| WORKERS COMPENSATION | ‘F ! [ JSP$§TUTE | JEI;H_ ]

AND EMPLOYERS' LIABILITY

1

I

YIN ’
ANY PROPRIETOR/PARTNER/EXECUTIVE DI N/ E.L. EACH ACCIDENT $
r E.L. DISEASE - EA EMPLOYEE §

EL DISEASE - POLICY LIMIT | §

| OFFICER/MEMBER EXCLUDED?
"(Mlndmry in NH)

If yes, describe under
ID SCRIPTION OF OPERATIONS balow |
| | | !

!
|
"
|
|
.
[

J
|
[
| | \ | | |
DESCRIP‘?DN OF OPERATIONS / LOCATIONS / VEHICLES (ACORD 101, Additional Remarks Schedule, may be attached if more Space is required)
The City of Merced, its officers, agents, employees, and volunteers are named as additional insureds.

CERTIFICATE HOLDER CANCELLATION
SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
. THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN

City of Merced ACCORDANCE WITH THE POLICY PROVISIONS,

678 W 18th St.

Merced, CA 95340 AUTHORIZED REPRESENTATIVE

| (BMH)

© 1988-2014 ACORD CORPORATION. All rights rese~ ud.

ACORD 25 (2014/01) The ACORD name and logo are registered marks of ACORD

Printec by EXI_[[B IT B



POLICY NUMBER: NBP1553845 BUSINESSOWNERS
BP 04 48 01 06

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

ADDITIONAL INSURED - DESIGNATED PERSON
OR ORGANIZATION

This endorsement modifies insurance provided under the following:

BUSINESSOWNERS COVERAGE FORM

SCHEDULE
Name of Additional Insured Person(s) Or Organization(s):

Effective Date: 12/15/2015 12:00 AM

The City of Merced, it's officers, employees and volunteers

678 W 18th St.
Merced, CA 95340

[Information required to complete this Schedule, if not shown above, will be shown in the Declarations. i

The followmg is added to Paragraph C. Who is An

Insured in Section Il - Liability:

3. Any person(s) or organization(s) shown in the
Schedule is also an additional insured, but only
with respect to liability for "bodily injury”,
‘property damage” or “personal and advertising
injury” caused, in whole or in part, by your acts or
omissions or the acts or omissions of those
acting on your behalf in the performance of your
ongomg operations or in connection with your
premises owned by or rented to you.

BP 04 48 01 06 © ISO Properties, Inc., 2004 Page 1of 1



