Recording requested by and
When recorded return to:

City of Merced, a California Charter
Municipal Corporation

678 W. 18! Street

Merced, CA 95340

(Space Above For Recorder's Use)

(RECORD AT NO FEE PURSUANT TO
CA GOVERNMENT CODE SECTION 27383)

AGREEMENT FOR USE OF EASEMENT

THIS AGREEMENT FOR USE OF EASEMENT ("Agreement") is made
this day of , 2018, by and between PORGES
PROPERTIES |, LLC, a California Limited Liability Company ("Owner") and
the CITY OF MERCED, a California Charter Municipal Corporation ("City").
Owner and City are sometimes referred to collectively herein as the "Parties"
and individually as a “Party.”

RECITALS:

The following recitals are a substantive portion of this Agreement;

A.  Owner holds fee title to the real property at and commonly known
as 930 West 16" Street, Merced, California, APN 031-173-004, and more
specifically described on the attached Exhibit “A” (the “Property”).

B.  City holds a 40-foot sewer and storm drain easement as described
on the attached Exhibit "B" (the “Easement”).

C.  Owner desires to construct and maintain certain improvements
within the Easement, including lighting, landscaping, concrete, and a parking
lot (the “Improvements”).
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NOW, THEREFORE, in furtherance of the foregoing Recitals, and for
good and valuable consideration, the receipt and adequacy of which are
hereby acknowledged, Owner and City hereby agree as follows:

1. Grant of Right and Nature of Agreement. City grants Owner the
right to construct and maintain the Improvements within the City Easement, as
set forth more specifically in Exhibit “C” attached hereto. In so doing, and
notwithstanding anything to the contrary in this Agreement, or pursuant to the
course of dealings between the Parties, City expressly does not and shall not
abandon the Easement or waive any rights thereunder, and Owner, its heirs,
successors, and assigns derive no basis for a claim of prescriptive, contractual,
or other rights to utilize the Easement except as expressly provided herein.
This grant of permission is limited to Owner constructing, maintaining and
using the Improvements in the Easement, and does not constitute a deed or
grant of any other real property interest by City.

2. Use of the Easement; Cessation of Interference. This grant of
permission shall be subject to and subordinate to the prior continuing right of
City to use the Easement for the public services described in Exhibit “B”. Any
construction, maintenance or use of the Improvements (or of any further
Improvements approved by City) shall not interfere with City’s use of the
Easement. If at any time, City reasonably believes that Owner’s construction,
maintenance or use of the Improvements interferes with City’s use of the
Easement as specified herein, City shall provide written notice to Owner of
such interference. Owner shall work with City and remedy such interference
by ceasing the interfering activities or removing or repairing the particular
Improvements causing such interference within thirty (30) days of receipt of
City’s notice, unless such remedy takes longer than thirty (30) days in which
case Owner shall commence such remedy within thirty (30) days and diligently
prosecute it to completion. If Owner fails to remedy such interference as
provided herein, City may (a) take steps to remedy the interference and Owner
shall reimburse City’s reasonable expenses for taking such steps within thirty
(30) days of receipt of City’s invoice for such expenses, or (b) terminate this
Agreement on thirty (30) days’ advance written notice. Upon termination of
this Agreement, Owner shall remove all Improvements from the Easement and
restore the Property to its natural state as it existed prior to the installation of
Improvements by Owner.

3. Damage to the Easement. Owner shall be solely responsible for
any damage Owner or its employees, representatives or contractors cause to
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City streets, sidewalks, curbs, utilities, or other City owned property due to the
installation, maintenance, repair, or removal of Owner’s Improvements in the
Easement, and shall repair, replace, and restore in kind the said damaged
facilities at its sole expense.

4. Owner's Maintenance of Improvements. Owner shall be solely
responsible for any maintenance and/or repairs to the Improvements except
maintenance or repairs necessary due to damage caused solely by City or its
employees, representatives or contractors. Owner shall maintain the
Improvements and surrounding area in good and safe condition and free from
damage, to the reasonable satisfaction of City.

5. City’s Maintenance of Easement. City shall maintain the sewer
and storm drain located within the Easement in good condition in compliance
with all laws, regulations, statutes, ordinances and codes. City shall provide at
least 24-hours’ notice to Owner prior to replacing pipes or other improvements
in the Easement or undertaking major repairs that might interfere with Owner's
business, but shall not be required to provide advance notice for routine
inspections or maintenance or in an emergency. During any such on-site work.
City will cooperate with Owner and make diligent efforts to minimize any
interference with Owner’s business operations on the Property. If removal of
some or all of the Improvements is necessary in order for City to perform
maintenance, repairs or replacements within the Easement, Owner shall be
solely responsible for the removal and replacement of any such Improvements,
except that if the need for such maintenance, repairs or replacements is
caused by the negligence of City or its agents, representatives or contractors,
City will reimburse Owner for the costs of removing and replacing parking lot
and driveway improvements and landscaping, but not any other costs,
including lighting, pipelines, electrical, and buildings.

6. Hazardous Materials. Owner agrees that Owner shall not bring
onto the Easement, or store or dispose of on the Easement, nor knowingly
allow others to bring onto, store or dispose on the Easement, any hazardous
material of any kind. Notwithstanding the foregoing, Owner may store or use
standard business materials normally used in Owner's type of business, in
compliance with all laws, regulations, statutes, ordinances and codes.

7. Insurance Requirements. Owner shall maintain a Commercial
General Liability insurance policy against claims and liabilities for personal
injury, death, or property damage providing protection in the minimum

3
4812-1263-4457v1
KFLORES\24891001




amount of: one million dollars ($1,000,000.00) for bodily injury or death to
any one person for any one accident or occurrence and at least one million
dollars ($1,000,000.00) for property damage.

7.1 City, its officers, officials, employees, agents, and
volunteers, are to be covered as additional insureds on Owner's
Commercial General Liability insurance policy.

7.2 The Parties waive any and all rights of subrogation against
each other, including their respective elected or appointed officials,
boards, agencies, officers, agents, employees, and volunteers, which
any insurer of a Party may acquire against the other Party.

7.3 For any and all claims related to this Agreement, Owner’s
insurance shall be primary unless claims, losses, costs, liabilities,
expenses, judgments or damages arise out of the sole negligence of
City or its employees, representatives or contractors.

7.4 Owner shall furnish City with copies of all policies or
certificates as outlined herein, whether new or modified, promptly upon
receipt. No policy subject to Owner’'s agreement with City shall be
canceled or materially changed except after thirty (30) days' notice by
the insurer to City. Certificates, including renewal certificates, may be
mailed or delivered to the City at 627 W. 18" Street, Merced, California
95340.

8. Defense and Indemnification. Owner shall indemnify, protect,
hold harmless, and defend City from any and all loss, cost, liability or
expense, and from any judgments or damages to any person or property
arising or resulting, directly or indirectly, from the condition of the
Improvements, or in connection with the installation and/or maintenance of
the Improvements. Notwithstanding the foregoing, Owner’s indemnity and
release herein shall not extend to losses, costs, liability, expense, judgments
or damages arising out of the sole negligence of City or its employees,
representatives or contractors, or arising from causes not related to Owner’s
Improvements.

9. Representations and Warranties. Owner hereby represents and
warrants that Owner has full power and authority to execute and deliver this
Agreement and to make and accept the obligations contemplated hereunder.
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10. Compliance with Laws. Each of the Parties shall at all times
comply fully with all applicable governmental laws, ordinances, rules, codes,
regulations, and permit requirements pertaining to the use of the City
Easement.

11.  Waiver. The failure of any of the Parties or their successors to
enforce any of the terms and provisions set forth herein shall not constitute a
waiver of the right to enforce the same thereafter.

12. Entire Agreement. This Agreement constitutes the entire
integrated agreement of the Parties with respect to the subject matter of this
Agreement. This Agreement may not be amended or terminated except by a
writing signed by authorized signatories of all Parties.

13. Construction. The section headings have been inserted for
convenience only, and shall not be considered or referred to in resolving
questions of interpretation or construction. Wherever the context hereof may
so require, the singular shall include the plural and the masculine shall include
the feminine and neuter. This Agreement shall be interpreted pursuant to its
plain and ordinary meaning, as though prepared by both Parties, and in
accordance with the laws of the State of California.

14.  Successors and Assigns. The rights and obligations of the Parties
hereunder shall be binding on and inure to the benefit of the Parties hereto and
the successors and assigns of the Parties hereto. This Agreement, and the
covenants, rights, duties, benefits and burdens described herein, constitute
covenants running with the land that benefit and bind the Property, and each
Party and their successors or assigns. If City vacates the City Easement in
accordance with California law, then this Agreement shall terminate and be of
no further force and effect, in which case Owner may use its Property
unencumbered by the City Easement.

15.  Recordation of Agreement. Either of the Parties may cause this
Agreement or a memorandum thereof to be recorded in the Office of the
County Recorder of Merced County, California.

16. Governing Law and Venue. The provisions of this Agreement shall
be governed by and construed in accordance with the laws of the State of
California. Venue for any legal action arising out of this Agreement shall be
the Superior Court of the County of Merced, California.
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17. Attorneys’ Fees. Should it become necessary to take steps to
enforce the terms of this Agreement, the prevailing party shall be entitled to
recover its attorneys’ fees and costs related to the enforcement of this
Agreement.

18. Counterparts. This Agreement may be executed in two or more
counterparts, each of which shall be deemed an original, but all of which
together shall constitute one and the same instrument.

IN WITNESS WHEREOF, the Parties have made and executed this
Agreement on the day and year first above written.

CITY OF MERCED
A California Charter Municipal
Corporation

BY:

City Manager

ATTEST:
STEVE CARRIGAN, CITY CLERK

BY:

Assistant/Deputy City Clerk

APPROVED AS TO FORM:

BY: %iiéw 2-6-%

City Attorney Date
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ACCOUNT DATA:

By:

 Verified by Finance Officer

OWNER:

PORGES PROPE )ES I, LLC, a
California limited |§b’ility company

TS o %1 <
By: NORMAN B. PORGES, Trustee
of The-Ngrman B. Porges 2003

/d 1/28/2003
- ; /
\/ /

By: EVAN Pfﬁ@és,)rguﬁs e of
The Evan Porges(F able

Trust u/a/d 8/18/2004

Taxpayer |.D. No. 0= 7954 LY.

ADDRESS: Fo k. =Y(4
p-

\ \ WD T O AL Y12 4

TELEPHONE: 2929 ~ £944 - 27y
FAX: 209 -549 /542

E-MAIL: i-:!') >V ‘!,': (_)C‘k t\l\ H\ll‘»-\'y Ine. C o

!




A notary public or other officer completing this
certificate verifies only the identity of the
individual who signed the document to which this
certificate is attached, and not the truthfulness,
accuracy, or validity of that document.

State of California )
County of STAVSLAYS )
on MARCWY &, 10%  before me,  Lywe n\3 e, Wyt Pusne ,

Notary Public, personally appeared W O)EMAN ©  voPOES ,
who proved to me on the basis of satisfactory evidence to be the person(s) whose
name(gy is/are subscribed to the within instrument and acknowledged to me that
he/she/théy executed the same in(his/hef/their authorized capacity(ies), and that by
histhef/théir signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the

foregoing paragraph is true and correct.
LYNETTE FANELLI
Notary Public - California

Stanislaus County §

(ler B
Do R " \$&®/ Commission # 2178735
Signature | W A MW UL v (Seal) My Comm. Expires Jan 7, 2021
‘ v

\

WITNESS my hand and official seal.

A notary public or other officer completing this
certificate verifies only the identity of the
individual who signed the document to which this
certificate is attached, and not the truthfulness,
accuracy, or validity of that document.

State of California )
County of STAWMSLAVS )

On Maen 3, 20%  before me, \HveTTE faveru, Wvine] fenic |
Notary Public, personally appeared WA\ YRRAES ,
who proved to me on the basis of satisfactory evidence to be the person(s) whose
name( y)(//q/e subscribed to the within instrument and acknowledged to me that
he/she/tpéy executed the same in‘histher7thelr authorized capacity(ies), and that by
«hls/tycfr/tryeﬁr sngnature/(,sj’on the instrument the person(s), or the entity upon behalf of
which the persor}s)) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

Notary Public - California
Stanislaus County

Commission # 2178735

My Comm. Ex

WITNESS my hand and official seal. ) e AP
{ g N LYNETTE FANELLI t

A A e
Signature YW \IKAC J(\‘r;m\,;}d\/\, (Seal)
J

ires Jan 7, 2021




Exhibit “A”
All that certain real property described as follow:

Parcel "D" as shown on the map entitled, "Parcel Map for Southern Pacific Transportation
Company", recorded March 31, 1994 in Book 77 of Parcel Maps as Pages 7 and 8 in the Merced
County Records.

Excepting therefrom all minerals and mineral rights reserved in the Quit Claim Deed recorded
on 12/17/2004 as Document #2004-084549 in the Official Records of Merced County.




Exhibit "B"

OWNER'S STATEMENT

WE, THE UNDESIGNED, HEREBY CERTIFY THAT WE ARE THE OWNERS OF OR
HAVE A RECORD TTLE INTEREST IN THE LANDS HEREON SHOWN, THAT WE
CAUSED THE SAME TO BE SURVEYED AND SUBDIVIDED, THAT WE CONSENT

TO THE PREPARATION AND FILING OF THIS MAP IN THE OFFICE OF THE
COUNTY RECORDER, OF THE COUNTY OF MERCED, STATE .OF CALIFORNIA,

AND HEREBY OFFER FOR DEDICATION TO PUBLIC USE ALL ROADS, AVENUES,
COURTS, AND EASEMENTS AS SHOWN ON THIS MAP. THE. DEDICATION OF

THE EASEMENTS SHOWN ON THIS MAP DOES NOT PRECLUDE THE CONSTRUCTION
OF PARKING L.OTS OR THE INSTALLATION OF LANDSCAPING WITHIN: THE EASEMENT.

£,

SOUTHERN PACIFIC. TRANSPORTATION COMPANY

. SECRETARY
fAax. Vice Pronidest ind Hidhiger

ACKNOWLEDGEMENT

STATE OF CALIFORNIA w

SS.
COUNTY OF S FaAuessco 'y
ON _MARH 25, 199% BEFORE ME,__JOSEPH _F. JUBlabo
PERSONALLY APPEARED M.t CASEY anb TUF. 0'bonNNELL
PERSONALLY KNOWN TO ME (OR PROVED TO ME ON THE BASIS OF
SATISFACTORY. EVDENCE) TO BE THE PERSON(S) WHOSE NAME(S) IS/ARE
SUBSCRIBED TO THE WITHIN INSTRUMENT AND ACKNOWLEDGED TO ME THAT
HE/SHE/THEY EXECUTED THE SAME IN HIS/HER/THEIR AUTHORIZED
CAPACITY(IES), AND THAT BY HIS/HER/THEIR SIGNATURE(S) ON THE
INSTRUMENT THE PERSON(S), OR THE ENTITY UPON BEHALF OF WHICH THE
PERSON(S) ACTED, EXECUTED THE INSTRUMENT.

WITNESS MY HAND

Lk B Qdder

MY COMMISSION EXPIRES _JUNE S 1995

COUNTY OF PRACTICE _SAN FaAwcisco

ENGINEER'S STATEMENT

THIS MAP- WAS PREPARED BY ME OR UNDER MY DIRECTION AND WAS
COMPILED FROM RECORD DATA AND IS BASED UPON A FIELD SURVEY IN
CONFORMANCE WITH THE REQUIREMENTS OF THE SUBDIVISION MAP ACT AND
LOCAL ORDINANCE AT THE REQUEST OF SOUTHERN PACIFIC TRANSPORTATION
COMPANY IN MARCH, 1994. | HEREBY STATE THAT THIS PARCEL MAP
SUBSTANTIALLY CONFORMS TO THE APPROVED OR. CONDITIONALLY APPROVED
TENTATIVE MAP, AND THAT THE CORNERS SHOWN TO BE SET HAVE BEEN SET
iN' THE_POSITIONS SHOWN AND ARE SUFFICIENT TO RETRACE THE SURVEY AND
ARE OF CHARACTER AS SHOWN.

IMPROVEMENT STATEMENT

THIS MAP APPROVED SUBJECT TO IMPROVEMENTS AS CALLED OUT IN
RESOLUTION NO. 574  OF THE CITY OF MERCED MINOR SUBDIMVISION
COMMITTEE, DATED MARCH 21, 1994 , ON FILE AT THE CITY OF MERCED
PLANNING DEPARTMENT.

CITY ENGINEER'S STATEMENT

1, STEVAN, M. STROUD, CITY ENGINEER FOR THE CITY OF MERCED, STATE

OF CALIFORNIA, DO HEREBY CERTIFY THAT | HAVE EXAMINED THIS PARCEL
MAP FOR SOUTHERN PACIFIC TRANSPORTATION COMPANY, THAT THE
SUBDIVISION SHOWN HEREON IS SUBSTANTIALLY THE SAME AS SHOWN ON THE
TENTATIVE PARCEL MAP APPROVED BY THE MINOR SUBDIVISION COMMITTEE OF
THE CITY OF MERCED, AND ANY APPROVED ALTERATIONS THEREOF, THAT THE
MAP COMPLIES WITH THE ON MAP ACT, GOVERI T CODE SECTION
66410 ET SEQ. AND ALL ORDINANCES APPLICABLE AT THE TIME OF APPROVAL
OF THE TENTATIVE MAP, AND THAT THIS MAP IS TECHNICALLY CORRECT.

Lot Fhossd

REGISTERED CIML ENGINEER NO. 24078
REGISTRATION EXPIRES 12—-31-97

CITY Ormmx,.w STATEMENT

THIS 1S TO CERTIFY THAT THE STREETS, AVENUES, ROADS, EASEMENTS, AND
OTHER PUBLIC PLACES OFFERED FOR DEDICATION AS SHOWN WITHIN THE
EXTERIOR BOUNDARY OF THE LAND BEING DIVIDED ARE HEREBY ACCEPTED BY
THE CITY OF MERCED ON BEHALF OF THE PUBLIC FOR PUBLIC USE. SAID
ACCEPTANCE IS 'MADE UNDER AUTHORITY OF MERCED CITY COUNCIL
RESOLUTION NO. 4217 ADOPTED MAY 20, 1974.

oatep_3-30 5%
@S\A\&g

:mwo%\ CLERK, .E»mm 6. MARSHALL

RECORDER’S STATEMENT

uo l24 51

FILED FOR RECORD IN THE OFFICE OF THE COUNTY RECORDER, COUNTY OF
MERCED, STATE OF CALIEORNIA AT 8:0c) Au__THIS 3) ST

DAY OF_Mareh ., 1944 , _IN BOOK 7T OF
PARCEL MARS AT PAGES_ 288 . , MERCED COUNTY RECORDS AT THE
REQUEST OF SOUTHERN PACIFIC TRANSPORTATION COMPANY.

ree: $10.0 JAMES L. BALL, COUNTY RECORDER
8Y DEPUTY

CITY OF MERCED MINOR SUBDIVISION 94—02

PARCEL MAP
FOR
SOUTHERN PACIFIC TRANSPORTATION CO.

A DIVISION OF A PORTION OF THE CENTRAL PACIFIC RAIL ROAD
RESERVE AS SHOWN ON THE "MAP OF THE CITY OF MERCED AND
SUBDIVISION OF ADJOINING ACREAGE PROPERTIES” RECORDED ON
VOLUME 2 OF OFFICIAL PLATS AT PAGE 59, MERCED COUNTY
RECORDS.

SECTION 24, T. 7 S, R. 13 E. M.D.B.&M.

CITY OF MERCED ~ COUNTY OF MERCED CALIFORNIA

SHEET t OF 2 SHEETS
MARCH 1994 SCALE 1" = 100’

LARSEN OHLINGER & HOLMES INC
ARCHITECTURE  ENGINEERING  PLANNING  SURVEYING
MERCED CALIFORNIA

voL__77 pace 7.
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EXHIBIT “B” (continued)
LICENSE AGREEMENT AREA
LEGAL DESCRIPITON
APN 031-017-004

All that real propexty situate in Section 24, Township 7 South, Range 13 East, Mount Diablo
Meridian, City of Merced, County of Merced, State of California, described as follows:

15’ SEWER EASEMENT

BEING the southerly 15.00 feet of Parcel D as shown on that certain map recorded March 31,
1994 in Book 77 of Parcel Maps at Pages 7 and 8, Merced County Records, except therefrom
the easterly 48.00 feet thereof,

Containing 5,819 square feet, more or less.

40° SEWER AND STORM DRAIN EASEMENT

BEING the westerly 40.00 feet of the easterly 48.00 feet of Parcel D as shown on that certain
map recorded March 31, 1994 in Book 77 of Parcel Maps, at Pages 7 and 8, Merced County
Records.

Containing 6,800 square feet, more or less.
Subject to all easements and rights of way of record.

This description was prepared by me or under my direction in accordance with the Subdivision
Map Act.

R

-y

Georg'i arcrow, L3, 6594

February 28, 2018 ,
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EXHIBIT "C"

LICENSE AGREEMENT AREA

MODESTO, CA. 95354
PH: (209) 575 - 4295

FX: (209) 578 - 4295

PRIMESHINE MERCED
930 W, 16TH STREET, MERCED, CA

BY:
CHK:
DATE:
SCALE:
JoB #:
FILE:
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