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DOUGLAS SMURR

DSMURR@GRSM.COM

DIRECT DIAL: (916) 830-6532

ATTORNEYS AT LAW

3 PARKCENTER DRIVE 

SUITE 200
SACRAMENTO, CA 95825

WWW.GRSM.COM

October 23, 2018

VIA E-MAIL

Michael Hren
Principal Planner, Planning Division
City of Merced
hrenm@cityofmerced.org

Re: Public Hearing and Appeal of Planning Commission Approval of Commercial 
Cannabis Business Permit #18-14R

Legal Response of Harvest of Merced, LLC

Dear Mr. Hren:

Please allow this correspondence to serve as Harvest of Merced, LLC’s legal response to 
the appeal filed by Medallion Wellness in regard to the above-referenced Cannabis Business 
Permit.

I
THE APPEAL IS NOT DE NOVO AND IS LIMITED TO THE SOLE ISSUE 
CONCERNING MERCED MUNICIPAL CODE SECTION 20.44.170(E)(3)(f)

Harvest of Merced, LLC was the fourth and last applicant to be recommended for 
approval for a Commercial Cannabis Business Permit at the September 18 and 19, 2018
meetings of the Merced Planning Commission.  An appeal was filed by Medallion Wellness, the 
applicant that ended up in fifth place - a full 5.333 points behind Harvest, of Merced, LLC (when 
only 3.33 points separated the top four applicants).

Medallion Wellness’ appeal was based on the sole issue of a supposed violation of
Merced Municipal Code Section 20.44.170(E)(3)(f), that argued Harvest of Merced, LLC’s
location was within 1,000 feet of a school.  Merced Municipal Code Section 20.44.170(E)(3)(f)
states:

No cannabis dispensary may be located within a one thousand-foot radius from a 
school or within a six hundred-foot radius from a day care center, youth center, 
library or public park that is in existence at the time the commercial cannabis 
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business permit is issued, as required by Section 11362.768 of the Health and 
Safety Code. No cultivation facility, manufacturing facility, testing facility or any 
other commercial cannabis business facility may be located within a six hundred-
foot radius from a school, day care center, youth center, library, or public park 
that is in existence at the time the commercial cannabis business permit is issued, 
as required by Section 11362.768 of the Health and Safety Code. For purposes of 
this subsection only, a public park shall not include any park designated in 
Merced Municipal Code Section 9.70.030 as a bike path. The distance specified in 
this section shall be the horizontal distance measured in a straight line from the 
property line of the sensitive use noted above to the closest property line of the lot 
on which the commercial cannabis business shall be located without regard to 
intervening structures. 

Merced Municipal Code Section 20.44.170(E)(3)(f) refers to California Health and Safety 
Code Section 11362.768 to define the term “school.”  The California Health and Safety Code 
Section 11362.768(h) defines “school” as follows:

For purposes of this section, “school” means any public or private school 
providing instruction in kindergarten or any of grades 1 to 12 inclusive, but does 
not include any private school in which education is primarily conducted in 
private homes.

The definition of “school” as set forth above lacks clarity.  Simply put, it is a circular 
definition that merely defines the term “school” by using the term school limited to mean any 
public or private school providing K through 12 instruction.  As a result, it is necessary to look 
elsewhere in order to find a proper and useful definition of the term “school.”

II
THE WOLFE EDUCATIONAL CENTER IS ONLY AN EDUCTIONAL CENTER 

OFFERING PROGRAMS AND IS NOT A SCHOOL

So what is a school?  According to the California Department of Education (“CDE”) it 
provides the following definition of the term “school” for purposes of managing school and 
program information.  As stated on its website, the CDE provides this information with the hope 
to  . . . “List the essential attributes that define a school such that it is possible to distinguish 
schools from non-school entities.” (a true and correct printout of the pertinent portions of the 
CDE website is attached hereto marked as Exhibit 1).  The CDE definition of “school” is as 
follows:

The term "school" is used to refer to all educational institutions that have the 
following characteristics: (1) Have one or more teachers to give instruction; (2) 
Have an assigned administrator; (3) Are based in one or more buildings; and (4) 
Contain enrolled or prospectively enrolled students.

(see, https://www.cde.ca.gov/ds/si/ds/dos.asp)
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On October 18, 2018 I sent an E-mail to Steve M. Tietjen, Merced County 
Superintendent of Schools and asked him if any K through 12 classes were taught at the Wolfe 
Educational Center.  In his reply E-mail, Mr. Tietjen stated: “Not at this time, however the 
Wolfe Educational Center (WEC) has been utilized in the past for grades 9-12 and could be 
utilized for those grade levels again in the future.” (a condensed  true and correct copy of the 
October 18, 2018 E-mail chain is attached hereto marked as Exhibit 2, emphasis added).

Given Mr. Tietjen’s reply, the Wolfe Educational Center fails to meet the fourth required 
characteristic of the CDE definition of the term school because it does not currently contain any 
enrolled or prospectively enrolled K-12 students.

Furthermore, on October 23, 2018, I received a clarification E-mail from Daphne Post, 
the Coordinator of the Merced County Office of Education located at 632 W. 13th Street, 
Merced, CA  95341 – The Wolfe Educational Center (a true and correct copy of Ms. Post’s 
clarifying email is attached hereto marked as Exhibit 3).  In this E-mail, Ms. Post stated: “The 
Wolfe Educational Center is a location and not an actual entity.” (Exhibit 3,  emphasis 
added).   Additionally, in her E-mail Ms. Post stated: 

“The Wolfe Educational Center houses several different programs 
operated by MCOE:

1. Several MCOE Adult Regional Occupational Programs (ROP) to 
include Medial Assisting, Foundations in Early Education, Computerized Office 
Technology, Accounting Occupations, Office Administration, and soon, 
Marketing Customer Services (serves adults only)

2. The Workforce Innovation and Opportunity Act (WIOA) MCOE 
Youth EMPOWER Program (serves adults ages 18-24)

3. The California Student Opportunity and Access Program (Cal-
SOAP) for Merced County, operated by MCOE (work with high school aged 
youth throughout the school year and provide a summer program for high school 
youth)

4. The Foster Youth Services Coordinating Program (FYSCP) for 
Merced County, operated by MCOE (works with foster youth of all ages and 
operates several different student centered programs and events)

5. One Special Education Classroom for young adults.

The ROP, WIOA, Cal-SOAP and FYSCP Programs do not grant high school 
students a diploma.  As indicated, both the Cal-SOAP and the FYSCP work with 
high school aged youth throughout the year.” (see, Exhibit 3, emphasis added).  

Since the Wolfe Educational Center is merely a location and not an entity, and since it 
does not grant high school students a diploma, the center is just a host of educational programs 
and is not a school.
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The October 23, 2018 clarification E-mail from Ms. Post is important because the CDE 
differentiates between whether a given entity is a school or a program.  Once again according to 
its website (https://www.cde.ca.gov/ds/si/ds/dos.asp), the CDE states the following:

“Is it a Program, or is it a School?

In determining whether a given entity is a school or a program, consider the 
following questions:

Is the educational component of the entity secondary to its primary 
purpose, which is other than education? 

Do students, who are enrolled in the entity, remain members of the school 
that referred them? 

Do all students enroll on a part-time basis? 
If the answer to any of those three questions is yes: This entity is not a school, and 
it may be a program.

Next, consider these questions:
Except for State Special Schools, can the entity, if it accommodates grade 

twelve students, grant a diploma to its graduates? 
Do the students have full access to all of the facilities and amenities of the 

entity?

If the answer to either of those two questions is no: This entity is not a school, and 
it may be a program.” (https://www.cde.ca.gov/ds/si/ds/dos.asp).

Lastly, on October 23, 2018 at 6:17 PM, I received an E-mail from Susan Coston, the 
Assistant Superintendent of the Special Education program.  In her E-mail, Ms. Coston stated:  
“The special education students attending Wolfe Center will receive a certificate of 
completion upon their 22nd birthday, not a diploma.” (a true and correct copy of Ms. Coston’s 
E-mail is attached hereto marked as Exhibit 4, emphasis added).

Since the Wolfe Educational Center is not even an entity, and since it does not grant high 
school diplomas, the center is simply a host for programs and does not meet the definition of a
school.   Consistent with this finding, it will be shown below, that the Wolfe Educational Center
only hosts five programs. 

III
THE WOLFE EDUCATIONAL CENTER IS 

CURRENTLY OFFERING ONLY FIVE PROGRAMS

As indicated by Ms. Post in her October 23, 2018 E-mail, the Wolfe Educational Center 
currently offers five programs: (1) the EMPOWER Program; (2) the Break the Code Website 
Development Program; (3) the Foster Youth Services Program; (4) the Cal-SOAP, California 
Student Opportunity and Access Program; and (5) the Merced County Regional Occupational 
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Program (detailed information pertaining to these five programs is attached hereto marked as 
Exhibit 5).  Note that in Exhibit 5, each project is labeled and marketed as a program - they are 
not labeled as belonging to a school or an entity, or being part of a school or entity, but are being 
promoted simply as programs.

IV
THE CALIFORNIA BUREAU OF CANNABIS CONTROL IS 

UNCERTAIN THAT THE WOLFE EDUCATIONAL CENTER IS A SCHOOL

On October 15, 2018, I instructed Michael Hawkins of Hawkins Strategic Advocacy to 
send an E-mail to California Bureau of Cannabis Control Attorney Paul Atienza asking him to 
comment upon the standard used by the State of California regarding the term “school.”  
Specifically, the E-mail asked if students enrolled in something similar to the EMPOWER 
Program would meet the definition of “school” by asking if “Current statutory language . . . 
would include a non-high school instruction center for 18-22 year old students who are too old to 
enter high school yet want to obtain the high school equivalency and obtain a GED?”

In his reply, California Bureau of Cannabis Control Attorney Paul Atienza stated: “At 
this point, I am not certain whether the facility described in your email would fall under 
this definition [the definition set forth in the California Health and Safety Code Section 
11362.768(h)].” (a true and correct copy of this E-mail chain is attached hereto, marked as 
Exhibit 6, emphasis added).

V
THE DISTANCE BETWEEN 732 W. 13TH STREET AND THE HARVEST OF 

MERCED LOCATION IS GREATER THAN 1,000 FEET

Both the City of Merced’s GIS-based mapping tool and the Ground Distance Survey 
conducted by Michael Halterman of Benchmark Engineering, Inc., show that the distance
between the Wolfe Educational Center located at 732 W. 13th Street and the Harvest of Merced, 
LLC location of 863 W. 15th Street is more than 1,000 feet.   Since the distance is greater than 
1,000 feet it is outside of the 1,000 foot buffer zone required by Merced Municipal Code Section 
20.44.170(E)(3)(f) and therefore does not violate the Merced Municipal Code.  True and correct 
copies of Mr. Halterman’s surveys are embedded into and made a part of this response. 
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VI
EVEN IF THE DISTANCE BETWEEN 732 W. 13TH STREET IS LESS THAN 1,000 
FEET THE CITY OF MERCED HAS THE DISCRETION TO APPROVE THE PERMIT

Even if the City of Merced determines that the distance between the two properties in 
question is less than 1,000 feet, the City may still authorize the Harvest of Merced, LLC permit 
pursuant to California Code of Regulations Section 5026(b).

California Code of Regulations Section 5026(b) states:

Notwithstanding subsection (a), if a local jurisdiction has issued a license or 
permit to conduct commercial cannabis activity at a premises that is located 
within a 600-foot radius of a school providing instruction in kindergarten or any 
grades 1 through 12, day care center, or youth center, the Bureau may approve the 
premises for licensure if the following conditions are met:
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(1) The applicant submits a copy of a valid license or permit from the local 
jurisdiction with the application for licensure; and

(2) The local jurisdiction notifies the Bureau that the applicant is in 
compliance with all applicable local ordinances and regulations pursuant to 
Business and Professions Code section 26055(g)(2)(C). (a true and correct copy 
of California Code of Regulations Section 5026 is attached hereto marked as 
Exhibit 7).

As a result of the above cited California Regulation section, the City of Merced may issue 
a permit to conduct a commercial cannabis activity even at distances of less than 600 feet 
pursuant to State law.

VII
CONCLUSION

Since the Wolfe Educational Center is not a school, and because there is no violation of  
Merced Municipal Code Section 20.44.170(E)(3)(f), the City of Merced should deny the appeal 
of Medallion Wellness and approve Commercial Cannabis Business Permit #18-14R on behalf of 
Harvest of Merced, LLC.

Respectfully submitted,

GORDON REES SCULLY MANSUKHANI, LLP

Douglas Smurr
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